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INTRODUCTION

The American Academy of Matrimonial Lawyers has produced this handbook to explain what
people throughout the United States face when considering or going through a divorce. This
handbook is the product of the combined experience and collective efforts of Academy Fellows
from around the country. The laws and procedures of most states are taken into account, but this
is not a guide to the law of any one state.

Like any handbook, this one is no substitute for legal advice. It is intended only to give you some
idea of what to expect and to help you and your lawyer work together more effectively.

A Glossary at the back of this book defines some commonly used terms.
I. THE DIVORCE PROCESS
A. Introduction

The goal of the legal process of divorce is to end the marriage and decide such issues as child
custody, visitation, child support, alimony (sometimes called spousal support or maintenance),
property and debt division and attorney's fees and costs.

A divorce judgment can be based on an agreement between the parties or result from a trial. An
agreement is usually less traumatic for you and your children, and less expensive than a trial.
Ultimately, most cases are resolved without a trial.

Divorce is called dissolution of marriage in some states.

B. Divorce Proceedings

The divorce process varies from state to state. What procedures are available and how long the
process lasts is unique to each state’s court system. Your lawyer can explain how the process
works in your state. The following general description applies in most states.

1. The Petition

A divorce begins with the Petition, called a Complaint in some states. This document notifies the
court and your spouse, when served, that you want the court to end your marriage. It also lists

what you are asking for, such as child custody, child visitation, child support, spousal support,
property division, attorney's fees and costs.
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2. The Response

After a Petition is served, the other spouse is entitled to file opposing papers. In most states, if you
are served with a Petition or a Complaint, you must file your opposing papers within a certain time
or you will lose your right to present your side of the case to the court, and the court might give
your spouse everything asked for in the Petition.

3. Temporary orders

Temporary orders, also called pendente lite orders, set the rules while the case is pending. Either
party can ask the court to make temporary orders stating, for example, who stays in the house,
who is responsible for the children, who pays which bills and restraining inappropriate conduct. It
is in both spouses’ best interest to agree upon reasonable arrangements while the case is pending
rather than incur additional legal fees and add to bad feelings by having to go to court for
temporary orders. In a few states, some temporary orders automatically go into effect when a
divorce proceeding is filed or the other spouse is served.

4. Discovery

Each spouse is entitled to information from the other about the case. The legal procedures for
obtaining that information are called discovery. Discovery may be a simple, speedy process or one
consuming a great deal of time, energy and money.

There are several different discovery procedures, sometimes referred to as discovery devices. A list
of questions known as interrogatories, requiring a formal written answer to each question, may be
sent. By a request for production one party may obtain documents from the other. In a deposition,
or examination before trial, the spouses and other persons, including experts, may be required to
answer questions under oath in a lawyer's office while a court reporter takes down what is said and
then prepares a transcript. If your deposition is to be taken, there will be advance notice and your
lawyer will discuss the procedure with you.

Discovery may be conducted informally. It is often more efficient and less expensive for lawyers
informally to exchange documents and information than to send and respond to interrogatories
and requests for production and to take depositions.

5. Negotiated settlement

Most lawyers and judges agree that it is better to resolve a case by agreement than to have a trial
in which a judge decides the outcome. Also, people who have been through a divorce value the
privacy and control that a negotiated agreement gives them. People are more likely to obey a
judgment which is based on their agreement than one which has been imposed on them by a judge.
Voluntary compliance is important because enforcement procedures available from the court are
usually expensive and sometimes inadequate. For these reasons, following discovery -x and at any
time, even during trial -x the spouses and their lawyers should try to negotiate a settlement.

© 1994 American Academy of Matrimonial Lawyers « www.aaml.org 7
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Because of the limited number of judges available to hear trials, most courts require the parties
and their lawyers to attend a settlement conference in which a judge or other person tries to bring
about a settlement. It is often very persuasive to hear from a judge how the judge would likely rule
if the case went to trial.

Although your lawyer may recommend that you accept or reject a particular settlement proposal,
the decision to settle or not to settle is yours. Your lawyer cannot and will not make that decision
for you.

Even if a case is settled by agreement and you never see the inside of the courthouse, there are
certain legal procedures that have to be followed to turn your agreement into a judgment and end
your marriage. Your lawyer will see to completing this part of the process.

6. Trial

If you and your spouse cannot settle your case, it will go to trial. At trial you each tell your story to
the judge. It is told through your testimony, the testimony of other witnesses, and documents
called exhibits.

Trial is likely to be expensive and unpleasant. However, it can be the only alternative to never-
ending unreasonable settlement demands. Still, trials are risky. No lawyer can predict the outcome
of a trial because every case is different. A judge, a stranger -- possibly with a viewpoint,
temperament and values very different from yours -- tells you and your spouse how to reorder your
lives, divides your income and assets, and dictates when each of you may see your children.

Sometimes, a trial does not end the case. Each party may, within a limited period of time, appeal
to a higher court. An appeal adds more time and expense to the divorce process and is hard to win.

7. Alternative Dispute Resolution

There are other methods of resolving your case. These methods are called alternative dispute
resolution and include mediation and arbitration.

a. Mediation

In mediation, the parties meet with an impartial individual (who should have special training and
qualifications) for the purpose of helping them reach an agreement. It is important to have
independent representation throughout the mediation process. The parties should consult with
their own lawyers about mediation and the legal ramifications of any proposed agreement.
Mediation is required in some states.

© 1994 American Academy of Matrimonial Lawyers « www.aaml.org 8
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b. Arbitration

The spouses may agree to submit some or all of their disputes to an arbitrator, a person chosen to
decide the issues that the parties present. An arbitrator should have special training and
qualifications. The arbitrator's decision can be made into a court judgment. Although traditionally
the decision of an arbitrator is binding and final, some variations have emerged in recent years.
Your lawyer can discuss with you whether arbitration is advisable.

C. Your Conduct
Here are some good rules to follow during divorce:

Do try to maintain good communication with your spouse and children.

Do talk to your lawyer before agreeing to a settlement.

Don't physically or verbally abuse your spouse or children.

Don't say anything to others that you wouldn't want your spouse or the judge to hear.
Don't go on a spending spree. Excessive spending on yourself or others may harm your
case.

Don't throw away financial records or other possible evidence.

Don't try to hide evidence or assets.

Do keep your perspective and try to be rational.

OOOOO

OO

Divorce is stressful, but not the end of the world. How you or your spouse feels during your
divorce can change dramatically as the case progresses. It's normal to go through stages of denial,
anger, guilt, depression and acceptance on the way to a resolution. These stages don't necessarily
occur in any order or only once. So, if you're depressed, for example, you can take some comfort in
knowing that you'll probably feel different next week.

D. After the Divorce
1. Modification

Whether the issues in your divorce are settled by you and your spouse or are decided by a judge,
some things in your judgment can be modified (changed) by a judge after a hearing. Usually, child
support, alimony, child custody, and child visitation can be modified, but only if one of you can
show that there has been a change in circumstances. Examples of a change of circumstances are
losing your job, inheriting substantial sums of money, or remarriage. Grounds to change child
custody orders can include someone moving away, or the needs of the children changing as they
grow older.

Some orders are not modifiable. Usually the division of your property is not subject to

modification. And, if you and your spouse have agreed that alimony shall not be modifiable, the
courts of most states will follow that agreement.

© 1994 American Academy of Matrimonial Lawyers « www.aaml.org 9
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2. Enforcement

If you or your spouse disobeys an order that the court makes in your divorce judgment, there are
ways to enforce those orders. Examples of disobedience of an order are failure to pay support,
failure to turn over property that was awarded and refusal to allow the visitation that was ordered.
Orders to pay money can be enforced by garnishing wages or bank accounts or by having the
sheriff or marshal seize and sell property belonging to the person who hasn't paid. Orders for
support, to turn over property and for child visitation can usually be enforced by contempt of
court proceedings. Papers are prepared and served on the disobedient person, ordering that person
to appear in court. After a hearing, the judge can put the person in jail or impose a fine as
necessary to make the person obey the order.

3. Omitted Property

If there is marital or community property that is not awarded to one or both spouses in the divorce

judgment, some states allow further proceedings to divide those assets. Sometimes this can be

done by making a motion in the divorce case and sometimes it requires a separate lawsuit.

E. Some Questions and Answers about the Divorce Process

1. Should I be the first to file?
That depends. In some areas, the first person to file has a choice of more than one court. In
that case, your lawyer may have a preference about which court would be best for you.
Otherwise, it doesn't usually matter who files first. But to be sure, ask your lawyer.

2. Why did my spouse ask for so much in the Petition?
I thought we agreed on some of those things. Before knowing what the issues will be and
what might happen under the law and the facts of the case, no one wants to take the chance
of asking for too little. So people tend to ask for more than they really expect. Like when you
read in the newspaper that someone has filed a 10 million dollar lawsuit”, what is demanded
in the Petition or Complaint usually has little real meaning.

3. What are the chances my case can be settled?

Most divorce cases are settled.

© 1994 American Academy of Matrimonial Lawyers « www.aaml.org 11
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4.

May | date?

In some states, the court is not concerned with your private life. In others, a relationship with
someone other than your spouse before you are divorced may hurt your case. Whatever your
local law, dating someone else may anger your spouse and impede settlement. If you have
children, you should get some professional advice about how much your children should
know about your love life.

May | spend money on my lover?

There are at least two possible reasons why you shouldn't. You may have to pay back the
money when the property is divided. And your spouse may be very angry. That anger could
lead to distrust that could complicate the divorce proceedings.

How long will my divorce take?

That depends on a lot of things. Every divorce is different. Factors that can make a difference
include the schedules of both parties, both lawyers and the court, the cooperation of
witnesses, the speed of the appraisers, and the complexity of the case.

Nothing is happening in my case; what can | do?

Talk to your lawyer. You are entitled to know the status of your case. There may be a very

good reason for a pause or delay. For example, appraisals may not yet be completed. More
information may be needed.

© 1994 American Academy of Matrimonial Lawyers « www.aaml.org 12



Provided by Law Offices of Gerald L. Nissenbaum ¢ info@nissenbaumlaw.com * www.nissenbaumlaw.com ¢ 617.330.9090

I1. RECONCILIATION

Sometimes divorce seems the only solution to problems in a marriage; often it is not. Sometimes it
takes the start of a divorce to motivate people to make an effort to save a once cherished
relationship. Don't be embarrassed to tell your lawyer if you're interested in reconciliation. Every
experienced matrimonial lawyer knows how important it is to exhaust all possibilities of saving a
marriage before finally deciding to end it.

If you are considering trying to reconcile, talk to your lawyer about the effect that your efforts will
have on your divorce if reconciliation fails.

While trying to save your marriage, counseling can be very helpful. Your lawyer is not trained as a
therapist, but can recommend a counselor if you need one. See Chapter 111 (Counseling).

© 1994 American Academy of Matrimonial Lawyers « www.aaml.org 13
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I11. COUNSELING

A. Purposes of Counseling

Here are some ways that counseling can benefit you and members of your family:

1.

© 1994 American Academy of Matrimonial Lawyers « www.aaml.org

Helping you help your children through the breakup of their family

How you act and what you say during the divorce affects your children. Your conduct makes
a big difference in how your children feel and how they relate to you and your spouse. A
mental health professional can give you guidance to help minimize the damage and speed the
healing process.

Helping you and your spouse work together for your children’s welfare.

Cooperating during the divorce can set the tone for how you and your spouse will work
together in the future for your children’s welfare. Even after you are divorced, you both are
still parents of your children. The children’s best interests are served if each of you is
courteous to the other and maintains an active role in the lives of the children and in the
decision-making that affects them. If you and your spouse are not yet able to put aside your
differences and put the children first, counseling can help.

Helping you deal with the stress of divorce

Some people cope better with stress than others. Talking with a counselor about how to deal
with stress is often helpful.

Helping you work with your lawyer

Counseling may help you see emotional issues for what they are so that you can make better
judgments as to legal and financial matters. Lawyers are not trained to do psychological
counseling, just as mental health professionals are not trained to give legal advice.

Helping you to understand the marital breakup

Counseling can help you and your spouse understand the reasons and causes of the marital
breakup. You need to understand what went wrong with this marriage to help you to make a
wiser decision in selecting your next spouse. Although you may think that you will never

marry again, most divorced people do remarry. A better understanding of your role in the
breakup of this marriage will maximize your chances of success next time.
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6. Helping you rebuild your life

If you understand and appreciate the problems of your marriage, you will be better equipped
to recover from your anger and frustration, and to rebuild and get on with your life.

7. Reconciliation: If there is a chance of saving your marriage, explore it.

B. If You Have Been To Counseling

If you have had some counseling, and you find during the process of the divorce that there are still
unresolved emotional issues, don't be reluctant to return to a counselor to deal further with those

issues. Many times our problems and issues do not surface until we are in the middle of a divorce.
C. Some Questions and Answers about Counseling

1. Are my conversations with my counselor confidential?

Maybe. Because of the importance of this issue and differences in rules from state to state,
ask your lawyer.

2. Must I go to counseling even if I don't want to?
No, unless the court orders you to. If you and your spouse don't agree about custody or
visitation, you may be interviewed by a mental health professional who will make a
recommendation about how the issue should be decided. These people are favorably
impressed that a parent has had some psychotherapy or counseling.

3. Do we have to go to counseling together?
It depends. If the purpose of going to a counselor is to help save your marriage or to work on
problems the two of you are having, you may need to go together. However, if the purpose is
to work on problems of your own, you will usually go alone.

4. Do we have to see the same counselor?
If you are going for individual counseling or therapy it is usually a good idea to go to separate
mental health professionals. You or your spouse might question the loyalty of someone that
the other is also seeing individually, unless that person is specifically working with both of
you.

5. Should I consider counseling for my children?

Yes. Many children have trouble dealing with divorce. They are frightened and feel
responsible. Your children may benefit from counseling or support groups.

© 1994 American Academy of Matrimonial Lawyers « www.aaml.org 15
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I\VV. CHILDREN
A. Introduction

Ordinarily parents make decisions about their children together. But when parents divorce, the
hostility between them sometimes causes them to disagree on what is best for the children. In
addition, divorce presents a whole new set of child-rearing challenges. Even the best parents may
find it useful to consult a child development expert for help in meeting these challenges.

Issues related to children can present challenges for your lawyer as well. While your lawyer's
loyalty is to you, your lawyer also has an obligation as an officer of the court to keep the best
interest of the children in mind, even if that interest is inconsistent with yours.

B. Legal and Physical Custody

Some states make a distinction between physical custody and legal custody. The terminology
varies from state to state. Physical custody is the responsibility of having the children live with
you. The parent with whom the children are at the time has the responsibility for making day-to-
day decisions about them. Day to day decisions include what the children eat and wear, who they
play with and when they go to bed. Legal custody is the right to make important long-term
decisions affecting your children's welfare. Long-term decisions made by the parent with legal
custody may include the children's education, religion, and non-emergency medical care.

Many variations are possible. There can be joint legal custody and sole physical custody, and vice
versa. Usually the parent without physical custody has visitation rights, also called access or
secondary physical custody. The terminology is less important than how the arrangement works in
practice.

C. Joint Custody

There is no one standard joint custody arrangement. Some parents alternate weeks with the
children, others alternate months. Still others divide the children's time unequally, but in a manner
that meets the needs of each particular family. Parents who work out these arrangements
themselves are usually more creative than courts are when the parents can't agree. Legal custody,
in which the parents share the right to make certain decisions for the children, can also be joint or
divided in appropriate cases. Joint custody is not necessarily appropriate in every case.

D. Allegations Of Child Abuse
Allegations of child abuse, whether sexual, physical, or psychological are serious. Unfounded or
false claims are harmful to the children and obscure the real issues. Judges and lawyers will try to

protect children both from a parent who is an abuser, and from a parent who fabricates such a
claim.

© 1994 American Academy of Matrimonial Lawyers « www.aaml.org 17
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Some states permit, and others require, disclosure of any information necessary to prevent a parent
from harming a child. Lawyers, and others, may be required to reveal any information that
indicates there will be a substantial risk of abuse to the child, or to reveal information necessary to
prevent abuse. These laws vary from state to state as to which occupational groups (such as
lawyers, social workers, psychotherapists, teachers, members of the clergy) are permitted or
required to report child abuse.

E. Custody Litigation
1. Mediation

When parents can't agree on issues of custody and visitation, many states require the parents, and
sometimes the children, to participate in mediation. The parents meet with a mediator, who may
be a member of the court staff. It may be a person with extensive training and experience. The
mediator tries to help the parents reach an agreement. Some parents hire a private mediator to
help them solve their custody and visitation problems.

2. Investigation

Sometimes the court will order an investigation and recommendation by a social worker or mental
health professional. The investigation may include interviews with the parents, the children, their
teachers, their day care providers, neighbors, doctors and anyone else who is significantly involved
with the children. The investigator usually writes a report and makes recommendations to the
judge. The recommendation can be helpful in reaching an agreement. If no agreement is reached,
and the custody or visitation dispute must be decided by the court, the judge will probably read
the report and be influenced by it.

3. Lawyer or guardian ad litem for the children

The court may appoint a lawyer or a guardian ad litem, or both, to represent the children or look
out for their best interest in a custody or visitation dispute. The roles of each vary from state to
state.

4. Trial

If after investigation, negotiation, and mediation, the parents are still not able to settle custody
and visitation issues, these issues are presented to the court for decision in a trial in which

witnesses are called and arguments are presented. Then the matter is out of the parents' control as
the judge decides what arrangement to impose on them.

© 1994 American Academy of Matrimonial Lawyers « www.aaml.org 18
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5. Children as witnesses

Parents often want to know if their children will be called as witnesses. Professionals advise
against involving children in court proceedings because it is a very traumatic experience for them.
This is equally true whether the dispute is over custody or something else.

Many people incorrectly assume that at a certain age children have an absolute right to pick the
parent with whom they will live. Many courts have developed the custom of interviewing the
children. However, the interview alone will not determine the court's decision.

You may want your lawyer to talk to your children. Although opinions vary, many lawyers will
refuse, believing that such direct involvement in the case is very hard for children and not in their
best interest.

F. Child Support

The amount of child support which you will have to pay or be entitled to receive will vary from
state to state, and sometimes between regions within a state. It will depend on income, the
custody arrangement, and other factors. The amount of child support is usually determined by
guideline formulas. These formulas have the advantage of making the amount of support more
predictable and the disadvantage of being too rigid, and therefore inappropriate in some cases.

G. Misuse Of Children

In the heat of divorce proceedings, it's easy to lose sight of the fact that the parents are getting
divorced and not the children.

It is inappropriate to raise custody and visitation issues to gain an advantage in negotiations over
financial issues. Such tactics only heighten the emotional tension and make settlement more
difficult. Your lawyer is not ethically permitted to raise custody or visitation issues in order to gain
an advantage in financial matters. You should not ask your lawyer to act contrary to this ethical
obligation.

H. Your Conduct With Your Children

The behavior of parents before and after divorce has a great influence on the emotional
adjustment of their children. The following guidelines may be helpful:

Put your children's welfare first. Never use your children as a weapon against your spouse.
Be sure your children have ample time with the other parent. They need it.

Visitation should usually not take place in the children's home.

Don't introduce your children to your new romantic interest until the children have
adjusted to your separation and your new relationship is stable.

C Don't bring your children to court or to your lawyer's office.

OOOO
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C Keep to the schedule. Give the other parent and the children as much notice as you can

when you will not be able to keep to the schedule. Be considerate.

Be flexible. You may both need to adjust the schedule from time to time.

Giving of yourself is more important than giving material things. Feverish rounds of

holiday type activities during every visitation period or lavish gifts may be viewed as a

crude effort to purchase affection, and is not good for the children.

Do not use your children as spies to report to you about the other parent.

Do not use the children as couriers to deliver messages, money or information.

Try to agree on decisions about the children, especially matters of discipline, so that one

parent is not undermining the other parent's efforts.

C Avoid arguments or confrontations while dropping off or picking up the children and at

other times when your children are present.

Don't listen in on your children's phone calls with the other parent.

Maintain your composure. Try to keep a sense of humor. Remember that your children's

behavior is affected by your attitude and conduct.

C Assure your children they are not to blame for the breakup, and are not being rejected or
abandoned by either parent.

C Don't criticize the other parent in front of your children. Your children need to respect
both parents.

C Do not let guilt you may feel about the marriage breakdown interfere with discipline of
your children. Parents must be ready to say "No" when necessary.

C You are only human. You cannot be a perfect parent. When you make a mistake,
acknowledge it and try to do better next time.

OO

OO

OO

I. Some Questions and Answers About Children
1. 1 once had a brief affair.

My husband says he will take the kids away from me. Can he? Misconduct or fault which does
not involve the children is seldom significant in determining child custody. Tell your lawyer
about these concerns.

2. | have had some problems during my marriage with depression. | saw a psychiatrist. My
spouse says I'm crazy and will lose custody of the children. Is that right?

The mere fact that you have sought help for the problems you have encountered in your
marriage is not a basis to lose custody if it is otherwise in the best interest of the children for
you to have it. In fact, the ability to recognize the need for and to get professional help is
usually seen as a good sign of maturity and responsible action, both desirable characteristics
in a custodial parent.
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3.

I am a good father. Are judges prejudiced against fathers?

In most states both parents are equally entitled to seek custody of children. However, the
court is likely to give primary custody to the parent who was the children's primary caretaker

while you were married.
I want to move out of state and take our child with me. Will | be able to?

Whether a parent is allowed to move away with a child depends on the law of your state and

the facts of your case. In some states, to move your child without court permission is a crime.
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V.SELECTING A DIVORCE LAWYER
A. Introduction

Selecting a lawyer to represent you in your divorce is more than just picking a name; it means
establishing a close and sensitive relationship that will continue for months and perhaps years. It is
important to find and hire the person who is right for you and your case.

B. Getting Names of Lawyers
1. From other professionals

Lawyers, accountants, psychotherapists, members of the clergy and other professionals meet and
work with divorce lawyers in the course of their work and are often a good source of referrals. Ask
them for the names of family law specialists with good credentials and reputations and whose
qualifications are most appropriate to your case. Lawyers, in particular, are aware of the
reputations of other lawyers, even those outside their specialty, so a lawyer you already know and
trust can be an exceptionally good referral source. If you need a divorce lawyer outside your
geographical area, divorce lawyers in your area often know who the best people are in other
regions.

2. From organizations

Your state bar may have a process for certifying family law specialists and may give you names.
While certification is no absolute assurance of quality, it usually requires a certain proven level of
experience, study, and interest in the field. Certified specialists have usually passed an examination
in this area of the law. The American Academy of Matrimonial Lawyers is an organization with a
rigorous screening procedure which admits only qualified specialists.

The American Bar Association and most local bar associations have family law sections. Although
any lawyer can join these sections with no screening or testing, lawyers who belong may have a
higher level of interest and involvement in the field of family law than those who don't.

3. Referrals from other persons

You may have friends or relatives who have gone through a divorce. They are a good source of
information about lawyers, with two qualifications. Every client and every case is different, so it is
difficult to evaluate the performance of a lawyer in someone else's case. Also, the lawyer-client
relationship is highly personal. So while the impressions of a former client about a lawyer are
useful, you should meet the lawyer and make your own judgment.
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C. What to Look For

When asking for n